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CHAPTER VI. MAKING OF AWARD AND TERMINATION OF PROCEEDINGS

Article 28 Model Law. Rules applicable to substance of dispute

28(1) The arbitral tribunal shall decide the dispute in accordance with such rules of
law as are chosen by the parties as applicable to the substance of the dispute.
Any designation of the law or legal system of a given State shall be construed,
unless otherwise expressed, as directly referring to the substantive law of that
State and not to its conflict of laws rules.

28(2) Failing any designation by the parties, the arbitral tribunal shall apply the law
determined by the conflict of laws rules which it considers applicable.

28(3) The arbitral tribunal shall decide ex aequo quo et bono or as amiable compositeur
only if the parties have expressly authorized it to do so.

28(4) In all cases, the arbitral tribunal shall decide in accordance with the terms of the
contract and shall take into account the usages of the trade applicable to the
transaction.
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LECTURE TWO

UNCITRAL Commentary

Article 28 deals with the substantive law aspects of arbitration. Under paragraph (1), the arbitral
tribunal decides the dispute in accordance with such rules of law as may be agreed by the parties. This
provision is significant in two respects. It grants the patties the freedom to choose the applicable
substantive law, which is important in view of the fact that a number of national laws do not clearly or
folly recognize that fight. In addition, by referring to the choice of "rules of law" instead of “law", the
Model Law gives the parties a wider range of options as regards the designation of the law applicable
to the substance of the dispute in that they may, for example, agree on rules of law that have been
elaborated by an international forum but have not yet been incorporated into any national legal

system. The power of the arbitral tribunal, on the other hand, follows more traditional lines. when the
parties have not designated the applicable law, the arbitral tribunal shall apply the law, i.e. the national

law, determined by the conflict of laws rules which it considers applicable.

According to article 28(3), the parties may authorize the arbitral tribunal to decide the dispute ex aequo
et bono or as amiables compositeurs. This type of arbitration is currently not known or used in all legal
systems and there exists no uniform understanding as regards the precise scope of the power of the
arbitral tribunal. When parties anticipate an uncertainty in this respect, they may wish to provide a
clarification in the arbitration agreement by a more specific authorization to the arbitral tribunal.
Paragraph (4) makes clear that in all cases, i.e including an arbitration ex aequo et bono, the arbitral
tribunal must decide in accordance with the terms of the contract and shall take into account the
usages of the trade applicable to the transaction.

Article 29. Model Law. Decision making by panel of arbitrators

In arbitral proceedings with more than one arbitrator, any decision of the arbitral
tribunal shall be made, unless otherwise agreed by the parties, by a majority of all its
members. However, questions of procedure may be decided by a presiding arbitrator,
if so authorized by the parties or all members of the arbitral tribunal.

UNCITRAL Commentary

In its rules on the making of the award (articles 29-31), the Model Law pays special attention to the
rather common case that the arbitral tribunal consists of a plurality of arbitrators (in particular, three).
It provides that, in such case, any award and other decision shall be made by a majority of the
arbitrators, except on questions of procedure, which may be left to a presiding arbitrator. The majority

‘principle applies also to the signing of the award, provided that the reason for any omitted signature is
stated.

Article 30. Model Law. Settlement

30(1)

302)

if, during arbitral proceedings, the parties settle the dispute, the arbitral
tribunal shall terminate the proceedings and, if requested by the parties and not
objected to by the arbitral tribunal, record the settlement in the form of an
arbitral award on agreed terms.

An award on agreed terms shall be made in accordance with the pro-visions of
article 31 and shall state that it is an award. Such an award has the same status
and effect as any other award on the merits of the case.
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Article 31. Model Law. Form and contents of award

31(1) The award shall be made in writing and shall be signed by the arbitrator or
arbitrators. In arbitral proceedings with more than one arbitrator, the signatures
of the majority of all members of the arbitral tribunal shall suffice, provided
that the reason for any omitted signature is stated.

31(2) The award shall state the reasons upon which it is based, unless the parties
have agreed that no reasons are to be given or the award is an award on agreed
terms under article 30.

31(3) The award shall state its date and the place of arbitration as determined in
accordance with article 20(1). The award shall be deemed to have been made at
that place.

31(4) After the award is made, a copy signed by the arbitrators in accordance with
paragraph (1) of this article shall be delivered to each party.

UNCITRAL Commentary

Article 31(3) provides that the award shall state the place of arbitration and that it shall be deemed to
have been made at that place. As to this presumption, it may be noted that the final making of the
award constitutes a legal act, which in practice is not necessarily one factual act but may be done in
deliberations at various places, by telephone conversation or correspondence; above all, the award
need not be signed by the arbitrators at the same place.

The arbitral award must be in writing and state its date. It must also state the reasons on which it is

based, unless the parties have agreed otherwise or the award is an award on agreed terms, i.e. an
award which records the terms of an amicable settlement by the parties. It may be added that the
Model Law neither requires nor prohibits "dissenting opinions".

Article 32. Model Law. Termination of proceedings

32(1) The arbitral proceedings are terminated by the final award or by an order of the
arbitral tribunal in accordance with paragraph (2) of this article.

32(2) The arbitral tribunal shall issue an order for the termination of the arbitral
proceedings when:

(a) the claimant withdraws his claim, unless the respondent objects thereto
and the arbitral tribunal recognizes a legitimate interest on his part in
obtaining a final settlement of the dispute;

(b) the parties agree on the termination of the proceedings;

() the arbitral tribunal finds that the continuation of the proceedings has
for any other reason become unnecessary or impossible.

32(3) The mandate of the arbitral tribunal terminates with the termination of the
arbitral proceedings, subject to the provisions of articles 33 and 34(4).

Article 33. Model Law. Correction and interpretation of award; additional
award

33(1) Within thirty days of receipt of the award, unless another period of time has
been agreed upon by the parties:

(a) a party, with notice to the other party, may request the arbitral tribunal
to correct in the award any errors m computation, any clerical or
typographical errors or any errors of similar nature;

(b) if so agreed by the parties, a party, with notice to the other party, may
request the arbitral tribunal to give an interpretation of a specific point
or part of the award.
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If the arbitral tribunal considers the request to be justified, it shall make the
correction or give the interpretation within thirty days of receipt of the request
The interpretation shall form part of the award.

33(2) The arbitral tribunal may correct any error of the type referred to in paragraph
(1)(a) of this article on its own initiative within thirty days of the date of the
award.

33(3) Unless otherwise agreed by the parties, a party, with notice to the other party,
may request, within thirty days of receipt of the award, the arbitral tribunal to
make an additional award as to claims presented in the arbitral proceedings but
omitted from the award. If the arbitral tribunal considers the request to be
justified, it shall make the additional award within sixty days.

33(4) The arbitral tribunal may extend, if necessary, the period of time within which
it shall make a correction, interpretation or an additional award under
paragraph (1) or (3) of this article.

33(5) The provisions of article 31 shall apply to a correction or interpretation of the
award or to an additional award.

CHAPTER VII. RECOURSE AGAINST AWARD
UNCITRAL Commentary

National laws on arbitration, often equating awards with court decisions, provide a variety of means of
recourse against arbitral awards, with varying and often long time-periods and with extensive lists of
grounds that differ widely in the various legal systems. The Model Law attempts to ameliorate this
situation, which is of considerable concern to those involved in international commercial arbitration.

The eighth and last chapter of the Model Law deals with recognition and enforcement of awards. Its
provisions reflect the significant policy decision that the same rules should apply to arbitral awards
whether made in the country of enforcement or abroad, and that those rules should follow closely the
1958 New York Convention.

By treating awards rendered in international commercial arbitration in a uniform manner irrespective

of where they were made, the Model Law draws a new demarcation line between "international" and
"non-international” awards instead of the traditional fine between "foreign" and "domestic" awards.
This new line is based on substantive grounds rather than territorial borders, which are inappropriate
in view of the limited importance of the place of arbitration in international cases. The place of
arbitration is often chosen for reasons of convenience of the parties and the dispute may have little or
no connection with the State where the arbitration takes place. Consequently, the recognition and
enforcement of "inter-national" awards, whether "foreign" or "domestic", should be governed by the
same provisions.

By modelling the recognition and enforcement rules on the relevant provisions of the 1958 New York
Convention, the Model Law supplements, without conflicting with, the regime of recognition and
enforcement created by that successful Convention.

Article 34. Model Law. Application for setting aside as exclusive recourse
against arbitral award

34(1) Recourse to a court against an arbitral award may be made only by an
application for setting aside in accordance with paragraphs (2) and (3) of this
article.
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34(2) An arbitral award may be set aside by the court specified in article 6 only if:
(a) the party making the application furnishes proof that:

(i) a party to the arbitration agreement referred to in article 7 was
under some incapacity; or the said agreement is not valid under
the law to which the parties have subjected it Or, failing any
indication thereon, under the law of this State; or

(i)  the party making the application was not given proper notice of
the appointment of an arbitrator or of the arbitral proceedings or
was otherwise unable to present his case; or

(iii)  the award deals with a dispute not contemplated by or not
falling within the terms of the submission to arbitration, or
contains decisions on matters beyond the scope of the sub-
mission to arbitration, provided that, if the decisions on matters
submitted to arbitration can be separated from those not so
submitted, only that part of the award which contains decisions
on matters not submitted to arbitration may be set aside; or

(iv)  the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the par-ties, unless
such agreement was in conflict with a provision of this Law from
which the parties cannot derogate, or, failing such agreement,
was not in accordance with this Law; or

(b) the court finds that:

@) the subject-matter of the dispute is not capable of settlement by
arbitration under the law of this State; or

(ii) the award is in conflict with the public policy of this State.

34(3) An application for setting aside may not be made after three months have
elapsed from the date on which the patty making that application had received
the award or, if a request had been made under article 33, from the date on
which that request had been disposed of by the arbitral tribunal.

34(4) The court, when asked to set aside an award, may, where appropriate and so
requested by a party, suspend the setting aside proceedings for a period of time
determined by it in order to give the arbitral tribunal an opportunity to resume
the arbitral proceedings or to take such other action as in the arbitral tribunal's
opinion will eliminate the grounds for setting aside.

CHAPTER VIII. RECOGNITION AND ENFORCEMENT OF AWARDS

Article 35. Model Law. Recognition and enforcement

35(1) An arbitral award, irrespective of the country in which it was made, shall be
recognized as binding and, upon application in writing to the competent court,
shall be enforced subject to the provisions of this article and of article 36.

35(2) The party relying on an award or applying for its enforcement shall supply the
duly authenticated original award or a duly certified copy thereof, and the
original arbitration agreement referred to in article 7 or a duly certified copy
thereof. if the award or agreement is not made in an official language of this
State, the party shall supply a duly certified translation thereof into such
language.***

The conditions set forth in this paragraph are intended to set maximum
standards. It would, thus, not be contrary to the harmonization to be achieved
by the model law if a State retained even less onerous conditions.
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UNCITRAL Commentary

Under article 35(1) any arbitral award, irrespective of the country in which it was made, shall be
recognised as binding and enforceable, subject to the provisions of article 35(2) and of article 36 (which
sets forth the grounds on which recognition or enforcement may be refused). Based on the above
consideration of the limited importance of the place of arbitration in international cases and the desire
of over-coming territorial restrictions, reciprocity is not included as a condition for recognition and

enforcement

The Model Law does not lay down procedural details of recognition and enforcement since there is no
practical need for unifying them, and since they form an intrinsic part of the national procedural law
and practice. The Model Law merely sets certain conditions for obtaining enforcement: application in
writing, accompanied by the award and the arbitration agreement (article 35(2)).

Article 36. Model Law. Grounds for refusing recognition or enforcement

(1) Recognition or enforcement of an arbitral award, irrespective of the country in
which it was made, may be refused only:
(a) at the request of the party against whom it is invoked, if that party
furnishes to the competent court where recognition or enforcement is
sought proof that
(i) a party to the arbitration agreement referred to in article 7 was
under some incapacity; or the said agreement is not valid under
the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the
award was made; or

(i)  the party against whom the award is invoked was not given
proper notice of the appointment of an arbitrator or of the
arbitral proceedings or was otherwise unable to present his case;
or

(iii) the award deals with a dispute not contemplated by or not falling
within the terms of the submission to arbitration, or it contains
decisions on matters beyond the scope of the submission to
arbitration, provided that, if the decisions on matters submitted
to arbitration can be separated from those not so submitted, that
part of the award which contains decisions on matters submitted
to arbitration may be recognized and enforced; or

(iv)  the composition of the arbitral tribunal or the arbitral procedure
was not in accordance with the agreement of the parties or,
failing such agreement, was not in accordance with the law of the
country where the arbitration took place; or

v) the award has not yet become binding on the parties or has been
set aside or suspended by a court of the country in which, or
under the law of which, that award was made; or

(b) if the court finds that:

(@) the subject-matter of the dispute is not capable of settlement by
arbitration under the law of this State; or

(if) the recognition or enforcement of the award would be contrary to
the public policy of this State.

) If an application for setting aside or suspension of an award has been
made to a court referred to in paragraph (1)(a)(v) of this article, the court
where recognition or enforcement is sought may, if it considers it proper,
adjourn its decision and may also, on the application of the party
claiming recognition or enforcement of the award, order the other party
to provide appropriate security.
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UNCITRAL Commentary

The first measure of improvement is to allow only one type of recourse, to the exclusion of any other
means of recourse regulated in another procedural law of the State in question. An application for
setting aside under article 34 must be made within three months of receipt of the award. It should be
noted that "recourse” means actively "attacking" the award; a party is, of course, not precluded from
seeking court control by way of defence in enforcement proceedings (article 36). Further-more,
"recourse” means resort to a court, i.e. an organ of the judicial system of a State; a party is not
precluded from resorting to an arbitral tribunal of second instance if such a possibility has been agreed
upon by the parties (as is common in certain commodity trades).

As a further measure of improvement, the Model Law contains an exclusive list of limited grounds on
which an award may be set aside. This list is essentially the same as the one in article 36(1), taken from
article V of the 1958 New York Convention: lack of capacity of parties to conclude arbitration
agreement or lack of valid arbitration agreement; lack of notice of appointment of an arbitrator or of
the arbitral proceedings or inability of a party to present his case; award deals with matters not
covered by submission to arbitration; composition of arbitral tribunal or conduct of arbitral
proceedings contrary to effective agreement of parties or, failing agreement, to the Model Law; non-
arbitrability of subject-matter of dispute and violation of public policy, which would include serious
departures from fundamental notions of procedural justice.

Such a parallelism of the grounds for setting aside with those provided in article V of the 1958 New
York Convention for refusal of recognition and enforcement was already adopted in the European
Convention on International Commercial Arbitration (Geneva, 1961). Under its article IX, the decision
of a foreign court setting aside an award for a reason other than the ones listed in article V of the 1958
New York Convention does not constitute a ground for refusing enforcement The Model Law takes
this philosophy one step further by directly limiting the reasons for setting aside.

Although the grounds for setting aside are almost identical to those for refusing recognition or
enforcement, two practical differences should be noted. Firstly, the grounds relating to public policy,
including non-arbitrability, may be different in substance, depending on the State h' question (i.e. State
of setting aside or State of enforcement). Secondly, and more importantly, the grounds for refusal of
recognition or enforcement are valid and effective only in the State (or States) where the winning party
seeks recognition and enforcement, While the grounds for setting aside have a different impact The
setting aside of an award at the place of origin prevents enforcement of that award in all other
countries by virtue of article V(I)(e) of the 1958 New York Convention and article 36(1)(a)(v) of the
Model Law.

As noted earlier, the grounds on which recognition or enforcement may be refused under the Model
Law are identical to those listed in article V of the New York Convention. Only, under the Model Law,
they are relevant not merely to foreign awards but to all awards rendered in international commercial

arbitration. while some provisions of that Convention, in particular as regards their drafting, may have
called for improvement, only the first ground on the list (i.e. 'The parties to the arbitration agreement
were, under the law applicable to them, under some incapacity") was modified since it was viewed as
containing an incomplete and potentially misleading conflicts rule. Generally, it was deemed desirable
to adopt, for the sake of harmony, the same approach and wording as this important Convention.
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EXAM QUESTION

Identify the principal differences between the Model Law and the Arbitration Act 1996,
and,

Consider whether or not the provisions of the Model Law provide a more or less

advantageous regime for the governance of international arbitral proceedings. Than
that provided by the Arbitration Act 1996 in the United Kingdom

ADDITIONAL READING
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